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THE COMDPTROLLER GENERAL

Z.

DECISIanN OF THE UNITED BTATER
WABHINGTON, D,C, ROBAaB //«(g(‘g
FILE:  B-~205400 oate: JUN 7 1982

MATTER OF: Lieutenant Colonel Gene J, Petty, USAFR,
Deceased

DIGEST: 1, An Alr Force Rescerve officer elected
Survivor Berafit Plan coverage for his
children under new provisions added by
Pub, Law 95-397 when he was notified of
his ellgibility (except that he had not
reached age 60) for non-Reguler retired
pay under 10 U,S5.,C, chapter 67, Subsc~
quently he became eligible for retirement
under 10 U,S.C, § 8911 bat was not retired,
Later he was killed while on active duty
for training. Although h2 lost eligi-
bility for retired pay under chapter 67
upen becoming eliqgible for retirement
under scction 8911, his original election
of ceverage for his children continued

in effact since he had not retired under
section 8911 when he died. Therefore,
the children are entitled to a survivor
Benefit Plan annuity under that election.

2, Under provisions added to the Sucvivor
Benefit Plan by Pub, Law 95-397, maembers
notified of their eligibility (excapt for
not having reached age 60) for non-Regular
retized pay under 10 0U,S.C. chapter 67,
may clect immediate coverage for dependents,
I1f such a member becomes entitled to re-
tired pay undar another law the member
loses eligibility for chapter 67 retired
pay, but the Surviver Benafit Plan election
remains effective until the member actually
retires., te is then covered by other pro-
visions of the Plan and may make a new
election,

This is in response to the request of the Devuty
Chicf, Accounting and PFinance Division, Air Force
Accounting and Finance Center, for an advance decision
concerning the provricty of paying annuity payments under
the Survivor Benefit Plan, 10 U,S.C. §5 1447=1455, to
the children of Lieutenant Colone'® Gene J. Petty, USAFR,
Deceased, W= find that the anni i+ payments may be made
in this case,
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The matter has been assigned submission No, DO-AF-1379
by the Department of Defense Military pay and Allowance
Committee,

Colonel Petty, a Reserve ofticer, apparently was notified
in 1979 that he had completed the years of service (but had
not reached the age) required for retired pay under 10 U,S,.C,
chapter 67 (§§ 1331-1337), which provides for retired pay
for non~Regular service, However, since he had not then
recached age 60, as required to recelve retired pay under
chapter 67, he did not then begin receiving such pay, On
October 3, 1979, Ceclonel Petty elected immediate coverage,
for his children only, under the Reserve components provi-
slons of the Survivor Bepefit Plan which apply to members
eligible for retirement for non-Regular service pursuant to
19 v,8,C, chapter 67, Thereafter, on January 3, 1980, he con-
tacted the Alr Reserve Personnel Center to determine whether
he was eligible for retirement undesi 10 U,5,C, § 8911 which
authorizes officere' retirement with 20 years' service,
However, he was advised that he did not meet the qualifi-
cakions for retirement nnder 10 U,8.C, § 5911 until Janu-~
ary 10, 1980, On January l4, 19080, after having qualified
for retirement under section 8911 but not having been
retired, Colonel Petty was killed while on active duty
tor tralning., At the time, he did not have an eligible
spouse beneficlary for the purposes of 10 U,S.C., § 1448(4),
which provides a Survivor Beneflt Plan annuity for an eli-
gible spouse beneficlary (but not the children) of a member
who dies on active duty, under certailn circumstances. In
light of the above, the Alr Force submits two questions
for our resolution.

1, Dia “..lonel Petty's election into the Survivor
Benefit Plan urder the Reserve components provisions
become null and void wien he qualified fur retirement
under (10 U.8.C. § 8911} a law other than 10 U,S.C.
chapter 67, although he had not applied for or been
granted retired pay?

2+ Would the anawer be Lhe same if he had applied
‘or and was recoiving retired pay under a law other
than 10 U.S.C. chapter 677
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The qualificatieons for participation in the Survivor
Benefit Plan are contained in 10 U,S,C, § 1448(a)(1l)
(supp, III, 1979), which provides in part that the
following persons are "eliqgible to participate:"

"(A) Persons entitled to retired or
retainer pay.

"(B} Persons who would be ellgibla for
retired pay under chapter 67 of this title
but for the fact that they are under 60 years
of age,

(2) The Plan applies--

"(A) to a person who is eligible to
participate in the Plan nnder paragraph (1) (A)
and who is married or has a dependent c¢hild
when he becomes entitled te retired or retuiner
pay, unlaess he slects not tio participate in
the Plan before the first day for which he is
eligible for that pay; and

"(B) to a person who (i) is eligible to
pacticipate in the Plan under paragraph (1)(B),
(13) is5 married or has a dependent child when
he is notified under section 1331(d) of this
title that he has completed the years of ser- ice
required for eligibility for retired pay un-ar
chapter 67 of this title, and (iiil) elects to
participate in the Plan (and makes a designa-
tion under subsection (e)) before the end of
the 90-day period beginning on the date he
recelves such notification. A person described
in subeclauses (1) and (i1) of clause (B) who
does not elact teo participate in the Plan before
the end of the 90~-day period referred to in such
clause shall remain eligiblae, upon reaching
60 years of age and otherwise becoming entitled
to retired pay, to participate in the Plan in
accordance with eligibil)ity under paragraph
(1) (A)."
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At the time Colonel Pethy submitted his election to
participate in the Plan in Cctober 1979, he was eligible
ander scection 1448(a)(1l)(B) and the Plan applied to him
under section 1448(a)(2){(B), That is, he was eligible for
retired pay under chapter 67 except that he had not reached

age 60, Although Colonel Petty subsequently became eligible

for retirement under 10 U,S5,C, § 8911 shortly before his
death, be was not retired under that provision nor any

other, and thus was not entitled to retired pay. Therefore,
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at the time of his death he was not eligible for participation

in the Plan under section 1448(a)(1l)(A).

Although Colonel Petty's election to participate
was effective when he submitted it in 1979, the question
arises as to whether it remained effective once he
qualified for retirement in Januarz 1980 under 10 U,S.C.:
§ 8911, That is becauge upon qualifying for retirement
under section 8911, although not retired, he was no longer
eligib)~ for retired pay under 10 U,S5.C, chapter 67 since
one of the criteria a menber must meet in order to be
entitled to retired pay under chapter 67 is that:

"he is not entitled, under any other
provision of law, to retired pay from an
armed force or retailner pay as a member of
the Fleet Reserva or the Fleet Marine Corps
Reserve." 10 U.S.C. § 1331(a)(4).

See 41 Comp. Gen., 458 (1962), and B-161673, August 2, 1967,

The statutory provisions discussed here providing
Sucvivor Benefit Plan coverage for a member eligible for
retired pay under 10 U.S.C, chapter §7, except that he has
not yet reached age 60, were added to the Plan in 1978.

See Title II, Uniformed Services Survivors' Benefits Amend-
ments of 1978, Pubiic Law 95-397, September 30, 1978,

92 Stat., 843-848, The annuities provided and the charges
to the menbey under the new provisions differ in amount
from the other annuities and charges provided under the
Plan. See 10 U,5.C. §§ 1451(a){1)(B), 1451(b){(2), 1451(4d),
1452(a)(2), and 1452(c)(2). Prior to the adoption of these
provisions, a member eligible fcor chapter 67 retired pay
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could not provide Survivor Benefit Plan coverage for depen-
dents until the member reached age 60 and began recelving
retired pay,

Neither the' statutory provisions nor the legislative
history specifically address a situation such as is invelved
in Colonel Petty's case., However, it is clear that it was
the overall intention to provide the opportunity for a
member who meets the eligibility requirements for retired
pay under chapter 67, except for age, to elect coverage
for dependents before reaching age 60, In answer to the
Alr Force's two questions, it would not be in Keeping
with the legislative intent to hold that a member's election
to participate, vhich was valid upder 10 U.S.C. §§ 1448(a)
(1)(8) and 1448(a)(2)(B) when it was made; becomes void
when the member loses eligiblility for cliapter 67 retired
pay by qualifying for retirement under another statute,
Rather, 1t is our view that such an election remains
effective until the member is actually retired and becomes
entitled to retired pay under the other statute, At that
time the member's eligibility for Survivor Beneflt Plan
protection would come unpder the provisions of 10 U.S.C,

§5 1448(a)(l)(A) and 1448(a)(2)(A). He should then be given
the opportunity to make a new election under those provisions,
just as would ary other retiring member, since the amounts

of and charges for annuities flowing from those provisions

are differant,

In accordance with the above since Colonel Petty had
not been retired under 10 U.S5.C. § 8911 at the time of his
death, the Survivor Benafit Plan coverage he had elected
for hie dependent children remained in ~ffect at the time
of his death, Therefore, payment of the annuity to them
is authorized, computed in accordancc with 10 U,S.C,

§§ 1451(a)(1)(B) and 1451(4d).

The vouchers submitted are being returned for compu-
tation and payment in accordance with the above.

MILTON ], SOCOLAR

For' comptroller General
of the United States





